
You're out of order, councillor 
Is there an epidemic of municipal councillors 
behaving inappropriately? 

Lauren Bernardi and Natasha Savoli ne are 
lawyers and HR advisors with Bernardi Human 
Resource Law LLP. The firm's advisory, investiga­
tion, and tra ining services help employers direct 
their human resou rces in a strategi ca lly sound 
and lega lly appropriate manner. La uren and 
Natasha are both highly experienced lawyers 
and hara ssment investigators with considerable 
experience in the municipal sector. 
Bernardi may be rea ched at 905-486-1991 or 
lbe rnardi@hrlawyers.ca, and Savoline may 
be re ached at 905-486-1995 or nsavo li ne@ 
h rlawyers .ca. 

In recent years, news sto ries have told increasing tales of ofFside behaviour by 

councillors and heads of council roward municipal staff, fellow councillors, and the 
public. Offences range from yelling and d isrespectful conduct, to demeaning lan­
guage and sexual harassm ent. 

During a recent series of lunch meetings with the Ontario Municipal 
Administrators' Association, attendees were polled regarding the extent of the prob­
lem. The numbers rell th e tale of a problem that has escalated to a critical level: 77 
percent of respondents reported harassment and bullying by elected officials, with 76 
percent staring that they had personally been at the receiving end of harassment by a 
member of council. These startling statistics show just how big the issue has become. 

Legal Remedies for Harassment by a Council Member 

Most, if not all, municipalit ies have a policy rhat addresses harass ment for irs 
employees. But, what do you do if the offending conduct is at rh e hands of a mem­
ber of municipal council? 

One quest ion that frequently arises is whether councillors can or should be held 
accountable in the same way as a municipal employee- perhaps being held to an even 
higher standard, given the principles of integrity and accountabiliry that underlie thei r 
elected positions. However, councillors fall outside the employer-employee relation­
ship. whi ch has created difficulties when a coun cillor's conduct offends municipal 

harassment policies. Although many of these policies stipulate that they also apply 
to cou nci llors, mun icipali ties have, historically, been unabl e to im pose sanctions on 
councillors for their misconduct. 
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In Ontario, recent amendments to 

the Municipal Act, 2001 require munici­

palities to establish a code of conduct for 

members of council, as well as a policy for 
staff/council relations. Municipalities are 

also empowered, at their discretion (but 

required in the case of the City ofToronto), 

to appoint an integrity commissioner to 

provide advice to council in respect of 

adherence to the code of conduct and to 

undertal<e inquiries into complaints regard­

ing any breaches by members of council of 

the principles set out in the code. 

Many municipalities have already 

put these mechanisms in place, imple­
menting comprehensive codes of 

conduct for council members and 

appointing an integrity commissioner. 

Many of these codes of conduct address 
standards and express expectations of 

councillors' respectful behaviour. The 

problem lies not with creating policies 

or identifying problem behaviour but 
in addressing it when it arises. 

If the integrity commissioner deter­

mines that a member of council has 

breached the code of conduct, the Act 

provides that the municipality can impose: 

a reprimand; or 

a suspension of pay for up to 90 days. 
Typically, these penalties are not 

effective at addressing or stopping the 

behaviour. As such, some municipalities 

have imposed other remedies, such as: 

harassment training for either council 
as a whole or one-on-one sensitiv-

ity training for the councillor whose 

behaviour is at issue (note: they can­

not be forced to attend so sometimes 
all-council training is used); 

restricting the councillor's access to 

certain premises; 

requiring that the councillor's corre­
spondence and inquiries to municipal 

staff be conducted through the Chief 
Administrative Officer (CAO); 

barring the councillor from meeting 

with a staff member that they have 

harassed (unless arranged through the 
CAO's office); 

removal of the councillor's contribution 

to the municipality's newsletter or other 
communications; 

removal of the councillor's appointment 

on a committee or board; 

a public declaration that the councillor 

breached the code of conduct; or 

a request by a majority of council that 
the councillor resign. 
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Many of the above measures are creative 

and effective means of addressing harass­

ment by members of council. However, 

they cannot be proposed through the 

integrity commissioner process, as the rem­

edies under the Municipal Act, 2001 are 

limited to the ones noted earlier: namely, 

a reprimand and/or suspension of pay. As 
an alternative, therefore, consideration 

should be given to having the investigation 

conducted by an external third party as a 

breach of the harassment provisions in the 

Occupational Health and Saftty Act and/or 

the Ontario Human Rights Code. 

Best Practices for Preventing 
and Responding to Harassment 

Here are a few tips for preventing bad 
behaviour: 

Establish a detailed code of con­
duct- Implement a comprehensive code 
of conduct for members of council that 

addresses standards of behaviour, includ­

ing expectations regarding respect and 
harassment. The more specific the code 

is in regarding expectations and examples 

of inappropriate behaviour, the easier it is 

to enforce. lhe code should outline com­

plaint procedures and potential avenues 
for resolution, as well as the role and pro­

cess that will be followed by the integrity 

commissioner (or his or her delegate if 

one has been appointed). 

Incorporate the municipal har­
assment policy into the code of 
conduct- Incorporate the municipal­

ity's harassment policy into the code of 

conduct by specifically stating that it 

forms part of the code and that members 

of council are required to abide by the 

policy. Any other applicable workplace 

policies should also be mentioned, such 

as policies that address violence in the 

workplace and harassment via social 

media, given the popularity of individual 

blogs maintained by council members. 

Training- Council should be prop­

erly trained and familiarized with the 

code of conduct, both as part of the 
initial orientation and on a regular basis 

thereafter (ideally annually). An initial 

interactive training session is much 
more effective than a mere review and 

recitation of the code and/or policy. 

This helps drive appropriate behaviour 

and increases an understanding of har­

assment and its impact. 
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AMMONIA, cont'd from p. 6 

In a fire, common practice is to clear 
the building. But, in an ammonia leak, it 

may be safer to stay inside, because emer­

gency procedures may involve releasing 
the ammonia in the system to the outside 

atmosphere. Understanding what to do in 

the event of an emergency is crucial when 

time is of the essence. It is important to 

identifY potencial emergency scenarios and 

properly plan to respond to these different 

levels of emergency- including notifYing 

the surrounding community if needed. 
If a plume could involve the full inven­

tory of ammonia in the facility's system, 

risk management planning should deter­

mine what populations would be within 

reach. Such worst-case situations need to be 

considered along with other credible release 

scenarios. Computer-based modeling using 

likely wind directions and speeds, and other 

local environmental f1ctors can then calcu­

late the size and location of the emergency 

planning zone, and how long emergency 

services have for notifYing nearby residents. 

The message might be to stay indoors, close 

windows, and turn off ventilation systems 

until the cloud passes. There might also be 

a need for an evacuation of the area around 

the arena, as was the case in Fernie, where 

residents stayed our of their homes for 

several days while investigators searched for 

the cause of the ammonia leal<. 

Developing Robust Risk 
Management Plans 

Experience has found that the best risk 

management plans come from a variety of 

perspectives brought together in one room. 

Representatives from operations and 

maintenance can provide knowledge of the 

facility and how it works, while emergency 

services contribute their advice on how to 

respond to an emergency. Based on what 

they have seen work elsewhere, external 
engineering and environmental firms can 

complete the risk assessments and advise 

on possible improvements to the system. 

They can also carry out atmospheric disper­

sion modeling to see how an ammonia leak 

might impact the community. 

Working together, municipal leaders, 

staff, and external advisors can find ways 

to protect the community from the risks 

of ammonia, allowing residents to stay fit, 

healthy, and safe. MW 
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LITIGATION, cont'd from p. 8 

Given the indeterminate number of 

sources of greenhouse gases in the world, 

the impossibility of attributing certain 

climatic events to climate change (e.g., 
forest fires, storms), and the impossibility 

of attributing climatic events easily tied 

to climate change to specific emissions 

(e.g., sea level rise), proving that fossil fuel 

companies are culpable for the harms being 

experienced by local governments presents 
a significant hurdle to successful litiga-

tion. While there is American precedent 

for a successful claim in a circumstance 

like this on the basis of public nuisance,9 

a Canadian lawsuit would need to make a 

novel argument - the chances of success of 

which are hard to predict. 

And, setting aside for the moment the 

challenges with causation, a local govern­

ment or class oflocal governments would 

also likely face other legal hurdles that 

would add to the cost and complexity of 

litigation. These include: the justiciability 
of the claim; counterclaims for contribu­

tory negligence; fossil fuel companies citing 

a defence of statutory authority under a 

claim for public nuisance; proving the 
connection between fossil fuel companies' 

greenhouse gas emissions, climate change, 

and the environmental change preceding 

the harm being experienced; and justifYing 
the selection of certain defendants. 

Possible ... but Challenging 

Ultimately, successful municipal climate 

change litigation in Canada is not impossi­
ble, but it's not easy. Nevertheless, the costs 

local governments will face over the next 

century as they adapt to the effects of cli­

mate change are significant and inevitable, 

making this an avenue many municipalities 

may wish to consider- even in light of the 

challenge and upfront costs. 

Consequently, those municipalities 

interested in exploring this legal avenue 
in the near future are advised to consult 

their legal counsel to obtain a context­

specific legal opinion, including on the 

option for a class action. Regardless, all 

municipalities will want to keep an eye 
on the direction taken in the California 

and New York City litigations. MW 

9 Woodyear v. Schaefer, '57 Md 1 [ 1881] pp 9-10. 

COUNCILLOR, cont'd from p. 18 

Encourage bystander interven­
tions- The greatest power to remedy bad 

behaviour is bystander interventions. This 

means the remaining members of council 

should take a strong, united stand against 

bad behaviour and demonstrate what 

respect means for their municipality. 

Provide guidelines- Inform council of 

their respective obligations by providing 

them with an easy-to-digest guideline and 

fact sheet on respect and harassment. 

Use an investigator with appropriate 
expertise- A lack of appropriate knowl­

edge and expertise about the law and 

psychology of harassment creates a signifi­

cant risk of a flawed investigation. This 

could ultimately result in a flawed finding. 
To avoid this, ensure that the individual 

conducting the inquiry and investigating 

the complaint- for example, the integ­
rity commissioner, his or her delegate, 

or an external investigator- has specific 

expertise in dealing with harassment and 

is proficient in investigating harassment 

complaints. 

Ask the integrity commissioner to 
delegate where appropriate- "The Act 

permits the integrity commissioner to 

delegate to another person, other than 

a member of council. If the integrity 
commissioner does not have the neces­

sary expertise and experience to properly 
investigate a harassment complaint, 

municipalities should consider including 

a mandate that the integrity commis­

sioner must delegate to an individual who 

does. The consequence of coming to the 

wrong conclusion in an investigation not 

only creates a risk oflcgalliability, but 

also an outcome that will be harshly and 

thoroughly highlighted by the media for 
scrutiny in the public eye. 

Impose effective remedies- Giving 

those who breach a harassment policy a 

proverbial "slap on the wrist" is ineffective 

at curbing the behaviour. In any situa­

tion of wrongdoing, it is critical that the 

remedy be fair, proportional to the mis­

conduct, and effective at preventing the 

individual from repeating the behaviour. 
Although there are limitations, a 

municipality's hands are not completely 

tied. There arc creative and practical solu­

tions to effectively resolve these thorny 

and increasingly common situations. MW 
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